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The Honorable Mike Thompson
Member, U.S. House ufRepresentatives
712 Main Street, Suite J

Woodland, CA 95695

Dear Congressman Thompson:

This letter is in response to your inquiry to the Federal Communications Commission
dated January 18,2010. In your inquiry, you forward a letter from Ruth Uy Asmundson, Mayor
of the City of Davis, California, concerning the siting {)f wireless telecommunications towers
under Section 704 of the Telecommunications Act of 1996. Among other concerns, Mayor
Asmundson states that a recent FCC Declaratory Ruling establishing timelines for local review
oftelecommunic.ations siting applications affords insufficient opportunity for community notice
and public comment Mayor Asmundson also requests clarification that Section 704 permits
local governments to require that siting applicants demonstrate gaps in coverage, that aesthetic
impacts may constitute substantial evidence for denying an application, and that local
governments may enforce reasonable time, place, and manner regulations on the use of public
utility easements.

Section 704(a) of the 1996 Act, codified at 47 V.S.c. § 332(c)(7), preserves state and
local authority over zoning and land use decisions for personal wireless service fucilities, subject
to certain limitations on local authority. Among other things, a state or local government may
not regulate in a manner that prohibits or has the effect of prohibiting the provision of personal
wireless services. In addition, it must act on applications within a reasonable period of time, and
any denial of an application must be made in writing based on substantial evidence in a written
record. Allegations that a state or local government has acted inconsistently with Section
332(c)(7) are to be resolved exclusively by the courts (with the exception of cases involving
regulation based on the health effects of radio frequency emissions, which can be resolved by the
courts or the Commission).

On November 18,2009, the Commission adopted the above-referenced Declaratory
Ruling that granted in part and denied in part a petition from CllA-The Wireless Association
(CTlA). Among other things, the Declaratory Ruling interprets a "reasonable period oftime"
under Section 332(c)(7) as presumptively 90 days for collocations and 150 days for all other
facility siting applications. Under the Declaratory Ruling, if a jurisdiction fails to act on an
application within the applicable time limit, an applicant may file a claim for relief in court
within 30 days of the failure to act. The Commission rejected CTlA's request that such an
application be "deemed granted," instead leaving it to the court to decide what action to take
based on all the facts of the case.
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The Commission concluded, based on the record before it, that its presumptive
timeframes ordinarily allow sufficient time for local governments to consider facilities siting
applications. The Commission therefore tound that the Deelaratory Ruling achieves a balance by
defining reasonable and achievable timeframes for state and local governments to act on zoning
applications for beneticial wireless broadband and other wireless services, while not dictating
any substantive outcome in any particular case or otherwise limiting state and local
governments' tundamental authority over local land use.

On December 17,2009, five local government associations filed a petition requesting that
the FCC reconsider or clarify the portion of the Declaratory Ruling that limits to the tirst 30 days
of the review period the ability of local governments to toll the time clock due to an incomplete
application. The petition specifically raises the issue of whether the clock should be stopped
where necessary to accommodate othcr review processes such as state environmental review. In
addition, on Jannary 14,2010, the City of Arlington, Texas, filed a petition for review of the
FCC's Declaratory Ruling in the Fifth Circuit Court of Appeals.

Except as stated in the Declaratory Ruling, the Commission has not interpreted the
language of Section 332(c)(7). For example, the Commission has not considered the extent to
which local governments "may require telecommunications providers to demonstrate gaps in
coverage." In addition, the Commission has not considered whether or under what
circmnstances aesthetic impacts may provide substantial evidence tor modification or denial of
siting requests. Therefore, questions such as what showings a local government may lawfully
require or whether the evidence adduced in a zoning proceeding meets the "substantial evidence"
requirement of Section 704 are appropriately addressed by the courts.

Finally, Mayor Asmundson contests the assertion of New Path Networks that it is entitled
as ofright to erect poles and other equipment in utility easements because it is a "telephone
company" or "CLEC." This issue does not appear to implicate Section 332(c)(7). It is unclear
from Mayor AsmlUldson's letter whether New Path is asserting rights under another provision of
the Communications Act or whether this is solely a question of state law.

I appreciate your interest in this matter and am enclosing a copy of the Declaratory
Ruling for your use. We will ensure your letter and the letter you forwarded from Mayor
Asmundson are included in the record of the Commission's current proceeding involving the.
Declaratory Ruling. Should Mayor Asmundson and the City of Davis wish to participate tillther
in this proceeding, they may submit ex parte comments in WT Docket No. 08-165 through the
Commission's ECFS tiling interface located at the following Internet address:
http://www.fcc.gov/cgb/ecfs/.
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Please do not hesitate to let me know if you have any questions or further concerns.

Sincerely,

-~Jlt1 S~;""g, Dep"ty Chi,f
Spectrum and Competition Policy Division
Wireless Telecommunications Bureau
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Michael PerJco, Aclin& Director
Office of Lciislativo Affairs
Federal CommunlcatioD' Commission
44' Twelfth Street, SW. Room 8·C44S
WashiniUm, DC 20'44

Dear Mr. Perko:

I am writina to forward to your attention aletler that Jre~vod from the City ofDavil
thut concerna the aitin& ofwire1esa telecomnllwcatiol1l towen under Section 704 of the
TeJecommunication.s Act of 1996. Amona the city'. CODCCIllI, outlined In .Ix points, is
the November 18, 2009 FCC Doclaratory Rullna that establishea limited timellnes for
local review oftelecommunicatiOtli applicatiom.

From the city'. experience there iJ insufficient opportunity for community notioe and
public OOllUl1eDt. The city also asks that llerVice providers be required to domoD.ltl'ate
II"P' In coverage before pen:n1u aze ilOui!>t.

Tbe city notes thut it bas approvod a scare or tradiUanal cellular sitea with moro than 40
cellular vendors, on public lIDd private property, over a 10·squaro-mile 1II'C8. Tho concorn
with a pendlna wireless application Is the allowlIIICO for vendors to escapo appropriate
time, place and mlllll1er reill1auona ofcities and cowuiea. Tho authority of ioeal
govenunents in the placement ofwircleu sm'Vicc facilitiea can too easily be sidestepped.

Thank you for rospondJni In detail to this letter. Pieue ~ct the FCC reply to Ill)'

Wooclland district office.

Slncecely,

MIKE THOMPSON
Member OfCODilNl

MT:ef

------;:;-------------
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CODarell1Wlll Mike ThomplOll
231 C8DIlOD om•• Building
Waabillll!OD DC. 20515

R,E: TclKOllUlluakatiou~ aad NowPatb NolWorkl

DOIf Congrulnlan ThOmplOll:

On bohalf of the Davit City CouDoIl. 1_ writing to yOll to doIoribe ilauaa tbal have corao to 1Iw
fonfiOllt _tly urolD Davia ID "prill to ScatiOA 104 ofthe Tel_mwaiCl&tlon. Act. of IPP6. II il
wu writtca and u It IIlntwplltecl. Tho key iuuo I.lbe oxtcAI to wbloh the AJ:t. oIlow. wlnleN
oOmalllDi.atloD comp&JlIOl to ",.,po opproprUlo tlmo. pl&oolJll1 mIlDDOl' l'llaulatlOll by OWN and oountle.
and lboD to lnatall pol.., lower., IIIlI olb.r wiUti.. OIl OIl)' publlo Itroot ar utility __0111, muob I••• an
property of IIIlwllllng homoown.... A1thollllh tho AClItata. th& ll ......orv.. the aulborlty of Ioc.l
govcrnmenta rcgarcllng Ibo pl_ont ofwirole.. •orvi"" faolllt!ea. prlDtlcc and IlIlcrprotation apparorllly
.ay othlllWlae.

Th. CIty'. T.lecommunloolloDi On1ln&IICo wu IPprovN wltb oxtillDilv. publlo putiaipallOD. We bovo
appraved a .core of traditiOll&1 ..1luIat .itoa wllb more Ih&n 40 cellular vondon; on publlo ""d private
proporty, In our 10 .qWllCl mil...

Desplle OIl1'lIqIIA record ill coD.idwln& &Dd approving telcoommllllicationa willa... lbe City of Davia ia
OlIITOIltly involved in " dilpUID wllh New1'atb Notworb over ita prapoMCllnmllatlOD onl ont_
l1lrnuahOUI Olll' community. inoludinglllADY III _Idanllol nelibborboocllllld aroonbeu. Tho.. would be
m&lWy 011 n'w pol.. """Mdin,40 foci hlp. NowP"tb baa uanocI that It baa oompleto wlbority to ilI.1&I1
ill oqulpmont In utility .......cml. wborc_ il wlab.., IlIId dJallho olty IIMly proompIod from rogulatilli
Ibo location ofanr oiN_Path'. Ac.iUdu. it III our1UIliII'lIIDdl". that New PIIh tW. thl. poiItlon
bcoauoo It ....111 that it wa "tc1opboo. oODlpUlY" or "CLBC" ndh..tIwl 0 "wireI... oomllUllllealloDi
company. Howe_. N.w P&Ih'. faclUtl.. an wlrolou Dcilitiu,lncludln, DlD'lOpale UlIoDD&l, &Dd 1110111
It••ervi_ ODd f&oilitiN to wIroI... provider. 'Who ClIAI to pay fOr lIIO ofNowP&Ih'. fAcl1Id...

lWidcntl an very IIpIIt, Npocllllly Ibo•• Wbo f_lbe pra.pooll ofbovina flo OlIulpmoat, iDolwlln,
monopolo. ill OX_, of 40 fcol hlgh IllJta1locl OD lbelr OW" jirnportiN wlthOIit roqunu-u for notioo or
holJlOOwtjOl' ClOlUlcnt.

W. ~ilt.ODY u.lIl111CO 1bat you OlD provido to Devi. IlIId ocbcr ClOOlIIIW1i1icl wilbin, to ..,pond to
roaldonl COAOCl'III oml prcHrvo ellQ1l1lWlit)' &OIthlllio•. Speclflo &rCII1 th&t wo would IiIco to ... addtw.otl
iDoludo:

CITY 0' DAVIS

. \ " ..., .
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I. Clarification that public lltility OlliomORIi are not govomod by feiUlotlona 011 rights-of-ways.
The.e easements are in the yard. ofhomeownon and d..ervo apecial protection.

~. Clarification that providers. sllCh as NowPa!h, are lubJect to realonable timo place and mam'er
relllllatlOl1 of facilitiea In tho rights of\~ay anti u.publlo utilitie. euamOllta ulilitiC&, ineludina
where· and whal they may conllrUCI faeililloa witJ\in pUblic utility easements.

3, Confirmation that communitiOl may require telecommunications providerlto damOllltr&lO iaJll in
coverase bofore they aro putecl pOl1lllli for additional facililie.l, or an inl:Rue ill tower'boicb1
beyond that ordinarily permitted. Our TolocommunicllioDS ordinanca 11110' that towerl mUll be
d.sianed at the mlnim\U'Q fUlIOllonal ~iiht. Applicalill In Davll bave bDell rcillctantto provide
the information that allowl \lito make thil delorminatlon, aayina thaI It is proprietary.

4. R.eoopltion that acatheti.. impacll provido .ubltandalevlden.. r. for modification or denial of
ap'pllcatlon_lo Ille win:lD.i tClocommlllll...tiolll mclUliei. eVeD if lbo dooial .o'ulia in ulCrouod
COSI or inconvenience for provldcro. (SOIl. I.e. Sprlnt'peS AlSou. LLC v. City foPalOl Verdel
Eltates. 5&3 p.3d 716(2009).)

5. Rec:oll.ideratio'n of lbe Novambor 1&, 2009 PCC Doolaratory Ruling thate.tabll,tbo. extrOlllely
IlmlteQ tlmoliDea for rev·low oflel.eOlNl1unloatiolli applleatiohl. We need 10 have tho opportwllty
for community DOdce &lid public oonuncri~ . .we are allO cDncorDed thilt tIIclo'dmelJnoa do not
adoqUilcly allow for appropriate revlow llIlder CEQ..... Thil pOc.lltlally 1'...... \11 It-rbk ofbelllg
foread ~o choo.. betWeen violatlna.1tale or fedOl'lllaw -not a oboloe WI warit to havo to make.

6. Aflinnadon lbaIloQal govermneali, with Ioplll from tIloir ....ldonU. IJ'O not prNnJlltod from
reasonable regu1etlOil ofthellreeulIDd riaJits ofway and provlllonof'lcmal andmeanlngftll
notloo to clliea and llOuntl.. before a prvvidor II granted Ilithority to blilld new faoilitlca within
tho jurisdiction, Iocilldlnj tb~ typo offacilitiOI that are propofOd to be conslrllcted. The Itreell
and debu of way provide· ih6 eOIOlltlalonv!toNnent ancIllOnnection wlUilh tholr oommunitlol and
aro. In tho flT.t~tancol purcbased or acquired by lb. n:lidents within lbe oommuaity.

We very much appnoellte your wUJinanossto look into thla lituation. W.,\llan on approaching Stalll
S8lIator Lola Wolk whh .aimilar n:'quoal repnlina'Ca!ifomlaPublie Utilitios Code SKdon 1901 and
7901.1. It yOIl havo ~Iloltiolll or need any IdditlOnal loformatlOJi, ple..o tccl bo to contact Ill)' offica
at 530-751·5602. . '

Slnoor.ly.

~~u~
Mayor
City ofDavit

Cc: City Coundl
Elly Faizclouah, Yolo CoUDt)' District Rcprcacntalivc:
Lola Wolk, California State Senator
NoWPaIh NotworkJ
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